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1. PURPCSE. The purpose of this advisory circular (AC) is to
provide guidance on whether particular government aircraft
operations are public aircraft operations or civil aircraft
operations under the new statutory definition of "public
aircraft.” This AC contains the Federal Aviation

Adm nistration's (FAA) intended application of key terns in the
new statutory definition. For operations that have l|ost public
aircraft status under the new law, this AC provides information
on bringing those operations into conpliance wth FAA safety
regulations for civil aircraft. It also provides information on
applying for an exenption. This AC provides acceptable, but not
exclusive, means of conplying with the law.  Agencies which
conduct public aircraft operations are encouraged to conply wth
the Federal Aviation Regulations (FAR), even when theg are not
required to do so. They and the flying public will benefit from
their voluntary adherence to the enhanced safety standards set
out in the regulations. The FAA will continue to provide
assistance to public agencies which seek to voluntarily conply
with the regulatory requirenents.

2. REFERENCE. 49 U.S.C. § 40102(A) (37).
3. RELATED MATERIAL.

a. AC 00-2.8, Advisory Grcular Checklist, Ilists documents
that provide guidance on many of the processes required to be
followed in the certification and operation of civil aircraft.

b. AC 00-44FF, Status of Federal Aviation Regulations,

provides the current public status of the Federal Aviation
Regul ations (FAR), prices, and order forms.

C. AC 20-132, Public Aircraft, provides guidance that
public aircraft status under the Federal Aviation Act does not
permt operations outside the territorial limts of the United
States without a valid airwrthiness certificate.
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d. AC 120-12a, Private Carriage Versus Common Carriage of
Persons or Property, furnishes general guidelines for determning
whet her transportation operations by air constitute private or
common carri age.

e. AC-120-49, Certification of Ar Carriers, provides
information and guidance on the certification process for air
carriers under FAR Parts 121 and 135.

f. Quide to Federal Aviation Admnistration Publications
provi des guidance on identifying and obtaining FAA and other
aviation-related publications issued by the Federal governnent.

Note: Copies of the above docunents may be obtained
from the Departnment of Transportation, M45.3, GCeneral

Services Section, Washington, DC 20590.

C Conn

homas C. Accardi
Director, Flight Standards Service
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CHAPTER 1. DETERM NI NG WHETHER OPERATIONS ARE PUBLIC OR CIVIL.

1. PUBLI C Al RCRAFT DEFI NI TI ON.

a. Backgr ound. In recent years, there has been an
increasing interest in matters involving operations of public
aircraft, which are generally exenpt from conpliance with the
Federal Aviation Regulations.

(1) One area of interest is related to governnent
agenci es' receipt of reinbursement for their operation of '
government -owned aircraft. Prior to the enactment of the Public
Law 103-411, the Independent Safety Board Act Anendnents of 1994,
"public aircraft”" was defined to exclude "any governnent-owned
aircraft engaged in carrying persons or property for conmercial
purposes.” (P.L. 100-223, 1987). The FAA's [ong-standing
interpretation has been that, where there is a receipt of
conpensation, such an operation is "for commercial purposes” and
that such an operation therefore is not a public aircraft
oper at i on. This interpretation has been applied to
i ntergovernmental arrangenments wherein one governnent agency
receives conpensation for providing aircraft services to another
government agency. Such services may be provided for
firefighting, search and rescue or other governmental functions.
Many government operators objected to the FAA's interpretation,
claimng that such an interpretation inpeded their governmental
m ssi ons. They urged that it was inpractical or inpossible to
obtain the services commercially, and that it was too costly to
conduct their operations under the Federal Aviation Regulations
as civil aircraft.

(2) On Qctober 9, 1994, Congress passed the
| ndependent Safety Board Act Amendnents, Pub. L. 103-411, which
changed the definition of the term "public aircraft." The law
was signed by President Cinton on October 25, 1994.

(3) On January 26, 1995, the proposed advisory
circular on CGovernnent Aircraft Operations was published in the
Federal Register. 60 Fed. Reg. 5237. The proposed advisory
circular set forth the FAA's understanding of the terms set forth
in the new statute and the agency's intended application of those
terms. The proposed advisory circular requested coments from
affected parties on the positions taken by the FAA

(4) Between January 26 and the current date, the FAA
received and considered nunerous comments from federal, state,
and local governnental organizations as well as from
representatives of private aircraft operators. Additionally
the FAA received an opinion of the Ofice of Legal Counsel,

Chap 1
Par 1 !
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United States Departnent of Justice. That opinion, dated

March 31, 1995, addresses whether the transport of prisoners on
government aircraft falls within the statutory definition of
"public aircraft.” The opinion advised that the position taken
by the FAA in the proposed advisory circular regarding the
transport of prisoners was unnecessarily restrictive. It

di scusses generally the ternms used in that section of the
statute which relate to the transporting of passengers in
government-owned aircraft and advises that those terns would nore
appropriately be given a slightly broader interpretation than
that in the proposed advisory circular. The FAA has modified its
position to accord with the legal direction received.

b. Legislative History. The general purpose of the new
law, as reflected in the Tegislative history, is to extend FAA
regul atory oversight to some government aircraft operations. In
part, Congress determned that government-owned aircraft, which
operate for commercial purposes or engage in transport of
passengers, should be subject to the regulations applicable to
civil aircraft. The new law (with certain exceptions) preserved
as public aircraft operations, those relating to the performnce
of certain governnental functions and, further, allowed public
agencies to receive reinbursenent from other public agencies for
some operations conducted in response to significant and inm nent
threats. The FAA was also authorized to grant exenptions for
operations whose status had changed as a result of the new |aw

c. Statutory Text. The new definition of public aircraft
enacted by Congress is as follows:

"(1) an aircraft--

(1) used only for the United States Governnent;
or

(ii) owned and operated (except for comercial
purposes) or exclusively leased for at least 90 continuous days
by a government (except the United States Government), including
a State, the District of Colunbia, or a territory or possession
of the United States, or political subdivision of that
government; but

(2) does not include a governnent-owned aircraft--

(i) transporting property for comrercial
pur poses; or

(ii)  transporting passengers other than--

Chap 1
2 Par 1
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(A) transporting (for other than conmercial
purposes) crewrenbers or other persons aboard the aircraft whose
presence is required to perform or is associated with the
performance of, a governnental function such as firefighting,
search and rescue, |aw enforcement, aeronautical research, or
bi ol ogi cal or geological resource managenment; or

(B) transporting (for other than comrercial
purposes) persons aboard the aircraft if the aircraft is operated
by the Armed Forces or an intelligence agency of the United
St ates.

(3) An aircraft described in the preceding sentence
shall, notwithstanding any limtation relating to use of the
aircraft for commercial purposes, be considered to be a public
aircraft for the purposes of this part wthout regard to whether
the aircraft is operated by a unit of government on behalf of
another wunit of government, pursuant to a cost reinbursement
agreenent between such units of government, if the unit of
government on whose behalf the operation is conducted certifies
to the Administrator of the Federal Aviation Administration that
the operation was necessary to respond to a significant and
immnent threat to life or property (including natural resources)
and that no service by a private operator was reasonably
available to nmeet the threat." 49 U S C 40102 (a) (37).

d. Operational Nature of Definition. The status of an
aircraft as "public aircraft”™ or "civil aircraft" depends on its
use in governnent service and the type of operation that the
aircraft is conducting at the tine. Rat her than speaking of
particular aircraft as public aircraft or civil aircraft, it is
more precise to speak of particular operations as public or civil
in nature. Example: An aircraft owned by a state governnent is
used in the norning for a search and rescue m ssion. During the
search and rescue operation, the aircraft is a public aircraft.
Later that same day, however, the aircraft is used to fly the
governor of the state from one meeting to another. At that tine,
the aircraft loses its public aircraft status and nust be
operated as a civil aircraft.

e. Ef fective Date. The effective date of the new statute
iIs April 23, 1995.

2. MEANING OF KEY STATUTORY TERMS. The FAA interprets various
wor ds, hrases, and clauses in the statutory definition (in their
order of appearance in the statute) as follows:

a. "For Commercial Purposes.”" The FAA has consistently
taken the position that this term neans "for conpensation or
hire". The test historically applied to determ ne whether an
Chap 1

Par 1 3
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operation is for "conpensation or hire" is whether the operator
receives direct or indirect paynent for the operation. It is not
necessary that a flight be conducted for profit to constitute an
operation for "conpensation or hire," the term nmay be applicable
even where there is no intent or ability to nake a profit from
the flight. Even where there is only cost-reinbursement from a
unit of one government to a unit of another for the operation of
an aircraft, such reinbursement constitutes "conpensation."
Accordingly, operations conducted pursuant to cost-reinbursenent
arrangements between units of government are considered to be
"for comercial purposes.” The new statute provides a linmted
exception allowing for public aircraft status where the unit of
governnment on whose behalf the operation is conducted certifies
that the operation was necessary to respond to a significant and
Immnent threat to life or property and that no service by a
private operator wa.s reasonably available to meet the threat. By
providing this limted exception, Congress clearly recognized
that operations conducted pursuant to cost-reinbursenent
agreenents are to be considered "for comercial purposes.”
Ceneral |y, a transfer of funds by one element of government to
another element within that same governnent wll not be treated
as conpensation. Operations conducted pursuant to those
arrangenents are not considered "for commercial purposes" where
the reinbursement is essentially an accounting of transactions
wthin the same unit of governnent.

(1) One state agency reinburses another agency of the
same state for conducting operations on its behalf using a state-
owned aircraft. If the two agencies share a common treasury, the
operation Is not “for commercial purposes”" wthin the neaning of
the statute.

(2) A federal agency reinburses a state agency for
conducting aircraft operations on the forner's behalf using
state-owned aircraft. Such an operation is considered to be "for
comercial purposes.” Cenerally, this operation would be a civil
aircraft operation, unless the federal agency certified that the
operation was necessary to respond to a significant and inm nent
threat to life or property (including natural resources) and that
no service by a private operator was reasonably available to neet
the threat. In that case, the operation would be considered a
public aircraft operation.

b. "Wiose Presence is Required to Perform"™ This phrase
means that the person is aboard the aircraft for the purpose of
performng a task or duty directly related to an ongoing
governmental function of the sort enunerated in the statute. It
Indicates that the person's presence is essential to the
performance of that function.

Chap 1
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(1) Exanples:

(i) Firefighters who are being transported for
the purpose of engaging in a current firefighting activity are
consi dered persons whose presence is essential for the
performance of that activity. The transport of firefighters
directly to a firefront by aircraft as part of a mssion for
which the use of an aircraft is necessary would constitute an
accepted activity. Simlarly, the transport of firefighters to
base canp by aircraft where they are to be dispersed to the
firefront may be viewed in the sane manner.

QD

(it) Oficials who are conducting |aw enforcement
operations while in an aircraft would be considered as being
required for the performance of that governnental function.

Thus, the carriage of law enforcement personnel performng aerial
surveillance would be considered as necessary to perform the |aw
enforcenent function. so too, mght officials who are being
transported for the purpose of engaging in a |aw enforcement
activity. For exanple, the carriage of officers to the scene of
a public disturbance for the purpose of performng riot control
duty on the ground would also be included if the effectiveness of
riot control would be conpromsed by inability to use the
aircraft. The novement of |aw enforcenent personnel for
admnistrative purposes would not be considered necessary for the
performance of an excepted government function.

(iii) Persons engaging in search and rescue
operations from an aircraft would be considered necessary for the
performance of the governnental function. Al'so included would
be persons who are being carried to a remte search area from
whi ch they would conduct ground search and rescue operations,
provided that the use of the aircraft is necessary for the
performance of that m ssion.

(iv) Persons on board aircraft conducting
aeronautical research who are engaged in the airborne gathering
of data or information are necessary for performance of the
governnmental function.

(v) Persons on board an aircraft that is engaged
in biological and geological resource nanagenment would be
included, so long as they perform biological and geol ogical
resource nanagenent-related duties on the aircraft. SO
included would be persons carried to a location from which they
woul d engage in an ongoing operation or mssion.

Chap 1
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c. "Associated with the Performance of.” This clause
operates to I1nclude persons who, while not directly engaged in
performng the governmental function, are present on the
aircraft in connection wth that function.

(1) Exanples:

(i) An official who acconpanies firefighters to a
fire to oversee or assess the success of the operation and/or the
need to commt further resources to the fire fight would be
associated with the performance of the governnental function.

(ii) A ground crew that acconpanies a weather
research aircraft to the theater of operations for the purpose of
maintaining the aircraft and equipment would be associated with
the performance of the governnental function.

(iii) Prisoners who are being transported aboard an
aircraft are associated wth the performance of a |aw enforcenent
function.

(iv) Persons who are rescued during a search and
rescue operation are associated with that function, Al so
included are nenbers of a ground rescue party which assists in
the search and rescue operation.

d. "CGovernmental Function Such As..." The term "such
as," when used 1n the clause “a governnental function such as
firefighting, search and rescue, law enforcenment, aeronautical
research, or biological or geological resource nanagenment"”
indicates that the listed functions are not exhaustive and that
the exception may apply to other governnental functions as well.
However, the exception is limted to those other governnental
functions that are conparable to and consistent with the listed
functions. The unifying characteristic shared by the
governmental functions listed in the statute is that they each
involve the carriage of persons as part of a mssion for which
the use of an aircraft is necessary. Thus, it is not sufficient
to nerely show that the passengers are being transported to
perform one of the functions listed in the statute; the use of
the aircraft must be necessary for the perfornmance of the
m ssi on. The aircraft would be necessary for the performnce of
a mssion if the inability to use the aircraft would conprom se
the effectiveness of that m ssion.

(1) Exanpl es:
(1) The use of an aircraft for admnistrative
travel , such as to attend neetings or neke speeches, would not

be considered necessary for the performance of a listed or

Chap 1
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conFarabIe governmental mission. Such an operation would not
qualify for the exception.

(ii)  Training flights would be included if the
persons on board are being trained on the aircraft to perform one
of the functions listed in the statute. Flights to transport
persons to receive ground training would not be included.

(2) "Firefighting." This term includes the dispensing
of water or fire retardants on a fire. It also includes the
transport of firefighters and equipnent to a fire or to a base
canp from which they would be dispersed to conduct the
firefighting activities.

(3) "Search and Rescue." This term is commonly used
to mean operations conducted to locate and rescue persons who are
lost, injured, and/or exposed to sone degree of danger or harm

Generally, the use of an aircraft is indispensable to the search
effort or is the only feasible means of recovering the victim
Persons rescued would be considered "associated with" the
activity.

(4) "Law Enforcenent." Operations requiring the use
of an aircraft, such as aerial surveillance, fugitive .
apprehension, and riot control would be included. A'so included
woul d be other situations where the use of an aircraft is
essential for the performance of an ongoing |aw enforcenent
m sSi on. For instance, deploynent of SWAT teams to the theater
of operations by aircraft would be included when the use of an
aircraft is essential for the successful performance of the
m ssi on.

(5) "Aeronautical Research." This term would include
flights to neasure the performance of aircraft or aeronautical
conponents. It would also include atmospheric research,
met eor ol ogi cal observation and airborne astronony.

(6) "Biological and Ceological Resource Mnagenent."
This term would include operations which require the use of an
aircraft for the successful performance of the m ssion. For

example, counting wildlife from an aircraft would be included.

(7) "Oher GCovernnental Functions - Exanples:”

(i) Medical evacuation. \Wile this termis not
consi dered synonymous W th "search and rescue,” it nmay be an
i ncluded governnental function, depending on the particular
circunstances of the operation. Again, the use of an aircraft

Chap 1
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must be essential to the successful performance of the mssion.
It is unlikely that the use of an aircraft would be essential for
a nedical evacuation operation in an urban area where other neans
of transportation are routinely available.

(i) Aerial Survey. Operations conducted to
assure conpliance with state or lTocal laws or codes are included
if the inability to use an aircraft would conpromse the

effectiveness of the mssion.  Exanples:

(A The identification of environnental
polluters would be included if the use of an aircraft was
necessary to locate the offenders.

(B) Aerial patrol of nuclear test sites to
deter or locate trespassers would be included.

e. Yost - Rei mbur sement Agreenent."”  This term neans any
agreenent, oral or witten, providing for reinbursenent of all or
part of the costs of an aircraft operation. Any charge or
paynent in excess of the cost of the operation would not
constitute a cost-reinbursenment agreenent.

f. "Unit of Governnent." This term means a governnent
body. Generally, the singular characteristic of a unit of
government in this context is its comon treasury. Rei mhur senent

for flight operations between two elements of the sane unit of
government would not be considered an operation for "conpensation
or hire." However, the receipt of reinbursement for a flight
operation from an element of one unit of governnent to an el enent
of a separate unit of government would constitute an operation
"for commercial purposes.” Such operation would be considered a
civil aircraft operation, except when the government unit, which
receives the benefit of the operation, certifies that there is a
significant and imrediate threat to life or property and that no
private operator is reasonably available.

g. "Certifies."” The certification that there is a
significant and inmrediate threat to life or property and that no
private operator is reasonably available should be nade by the
unit of governnent on whose behalf the operation is conducted.
Wthout the certification, the unit of government who receives

rei nbursenent for conducting the operation will be assumed to
have conducted the operation "for commercial purposes.” Such an
operation will be considered a civil aircraft operation and may

require conpliance with FAR Part 121, 125, 133, 135, or 137.

_ (1) The certification should include: the date of the
operation, a description of the flight operation conducted, a
description of the significant or inmediate threat, and an

Chap 1
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expl anation of why it was determned that no service by a private
operator was reasonably available.

(2) The certification is the responsibility of the
unit of government which provides the flight operations. It is
suggested that the certification be conpleted contenporaneously
with the operation and be retained by the unit of governnent
whi ch operated the aircraft.

h. "Significant and Iminent Threat." This term refers to
a situation where the public agency responsible for responding to
a threat has determned that serious injury or death, or
significant damage to property (including natural resources) is
present. The agency nust also determne that the use of an
aircraft is necessary to respond to the threat.

i “No Service by a Private Operator was Reasonably
Avai | abl e." This term neans that the public agency responsible

for responding to a threat has reasonably determned that, at the
time of the response; no private operator was available and

capable of responding to the threat in a tinely manner.

Chap 1
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operator with a rotorcraft external-load operator certificate nmay
conduct agricultural aircraft operations if it disperses only
water on forest fires by rotorcraft external-load means w thout
an agricultural aircraft operator certificate. A Federal, state,
or local government conducting agricultural aircraft operations
is not required to obtain an Agricultural Aircraft Operator
Certificate. They nust; however, conply with all of the other
rules contained in FAR Part 137.

(3) Aircraft used in agricultural aircraft operations
must be certificated and airworthy, and equipped for agricultural
oper ati on. They must be equipped with a suitable and properly
installed shoul der harness for use by each pilot.

(4) Operators conducting agricultural aircraft
operations nust have the services of one person who has at |east
a current U S comercial pilot certificate and who is properly
rated for the aircraft to be used.

4. PI LOT  CERTI FI CATI ON.

a. Ceneral ly. Al civil aircraft are required to be
operated by piTofs certificated under FAR Part 61, Certification:
Pilots And Flight Instructors. FAR Part 61 prescribes the
requirements for issuing pilot certificates and ratings, the
conditions under which those certificates and ratings are
necessary, and the privileges and limtations of those
certificates and ratings.

b. Donestic Aircraft. Pilots operating civil aircraft of
U S. registry are required to have in their personal possession a
current pilot certificate issued to them under FAR Part 61.
U S -registered aircraft nmay be operated in a foreign country
with a pilot license issued by that country.

c. Foreign Aircraft. Foreign aircraft nmay be operated in
the US by piTots who have in their personal possession current
pilot certificates issued under FAR Part 61 or a pilot Iicense
I ssued to them or validated for them by the country in which the
aircraft is registered.

d. Medical  Certificate. Pilots operating US. -registered
civil aircraft are required to have in their personal possession
an appropriate current nedical certificate issued to them under
FAR Part 67, Medical Standards and Certification. FAR Part 67
prescribes the nedical standards for issuing nedical
certificates. A Third Cass Medical Certificate is required for
Private Pilot certification. A Second Class Medical Certificate

Chap 1
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(iv) a review of previous operating reginmes;

(v) if needed, application of later
regul atory anendnents or special conditions for any changes found
necessary to establish current airworthiness standards for safe
desi gn.

(2) The applicant nust provide accurate records of any
changes from the approved type design that are necessarg to
establish the current design. The aPpHcant should update all
mai ntenance manuals as necessary. |f there has been a
substantial change in the type design, e.g., in the
configuration, power, power limtations, speed limtations, or
wei ght that have proven so extensive that a substantially
conplete investigation of conpliance with the applicable
regulations is required, the owner will be required to apply for
a new type certificate.

d. Aircraft with No Prior Certification. It my be
difficult to obtain type certification of aircraft that have no
history of civil certification. However, if a government

operator w shes to apply for type certification, it should file
an application for a type certificate on FAA Form 8110.12. The
applicant nust submt the application and all type design data

for the aircraft, including the aircraft's engines and
propel lers, to the Arcraft Certification Ofice in its
geographic area for approval. The application form nust be

acconpanied by a three-view drawing and available basic data so
that a prelimnary regulatory certification basis may be

est abl i shed. The applicable airworthiness certification
regulations, i.e., FAR Part 23, 25, 27, 29, 33, 35, etc., wll be
those that are in effect on the date of application for the
certificate, wunless otherwise noted in the regulations. The
applicant nust submt the type design, test reports, and
conput ati ons necessary to show that the product to be
certificated meets the applicable airworthiness, aircraft noise,
fuel venting, and exhaust emission requirements of the FAR ~ Upon
examning the data and test reports, participating 1n testing,
and inspecting the prototype aircraft, the Admnistrator nust be
able to find that the type design in fact conplies with the
above-nentioned regul ations.

e. Airwrthiness Certification. An operator of an aircraft
that has been operated in public aircraft status cannot obtain a
standard airworthiness certificate or return the aircraft to
civil operations wthout showing that the aircraft neets all the
criteria for that airwrthiness certificate as prescribed by the
regul ations. Maki ng that showing may be difficult when the
aircraft has not been naintained, altered, or inspected in

Chap 1
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accordance with the FAR In order to receive a standard
airworthiness certificate, the operator should show that the
aircraft has been nmintained according to the manufacturer's
instructions, and that any nodifications to the aircraft either
were renoved or approved by the FAA Before a standard
airworthiness certificate can be issued, the applicant nust show

t hat:

(1) The aircraft conforms to its approved type design
and is in condition for safe operation.

(2) Any alterations were acconplished in accordance
with an approved supplemental type certificate (STC) or other FAA
approved data, such as a field approval as reflected by the
I ssuance of an FAA Form 337, Mjor Repair or Alteration.

(3) Al applicable ADs have been conplied wth.

(4) If altered while in another category, the aircraft

continues to neet, or has been returned to, its approved type
design configuration and is in a condition for safe operation.

f. Procedures for Obtaining Certificate. Applicants
interested Tn obfaining an airworthiness cerfificate nust follow
the follow ng procedures.

(1) Applicants are required to submt a properly
executed Application for Airworthiness, FAA Form 8130-6, and any
ot her docunents called for in FAR Parts 21 and 45 for
certification. An applicant may obtain an FAA Form 8130- 6,
“Application for Airworthiness” from the |ocal Manufacturing
I nspection district office (MIDO) or FSDO.  The applicant nust
have conpleted and signed the appropriate sections prior to
submtting it to the FAA

(2) The applicant is required to make available for
inspection and review the aircraft, aircraft records, and any
other data necessary to establish conformty to its type design.

_ (3) The applicant nust properly register the aircraft
in accordance with FAR Part 47, Aircraft Registration.

(4) The applicant is also required to show that the
aircraft conplies with the noise standards of FAR
Sections 21.93(b), 21.183(e), Part 36, or Part 91, as
appropriate. This nmay be denmonstrated through the use of data.
Al'so, the applicant is required to show that the aircraft's fuel
venting and exhaust em ssion systenms conply with the requirenents
of FAR Part 34. In addition, the applicant must show the
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aircraft neets the applicable passenger emergency exit
requirements of FAR Section 21.183(f) and SFAR No. 41.

(5 During the course of the certification process, the
FAA will review records and documentation to the extent necessary
to establish that:

(i) Al of the required records and
documentation are provided for the aircraft; i.e., an up-to-date
approved flight manual, a current weight and bal ance report,
equi pment |ist, maintenance records, FAA-accepted Instructions

for Continued Airworthiness (ICAW and/or FAA-acceptance

mai nt enance manual (s) (MV), and any other manuals required by FAR
Sections 21.31, 21.50, 23.1529, 25.1529, 27.1529, 29.1529, 33.4,
and 35.4. These docunents nust be in the English |anguage.

(i) The applicant should ensure that the
appropriate markings are present in accordance with FAR Part 45.
The applicant should make available the Type Certificate Data
Sheets (TCDS), aircraft specification, or aircraft listing that
is applicable.

(iii) The inspection records and technical data
should reflect that the aircraft conforns to the type design, and
all required inspections, including those provided for in FAR

Section 21.183(d) (2), which provides for a 100-hour inspection,

as described in FAR Section 43.15 and Appendix D. The applicant
must also show that the tests the aircraft has been subjected to
have been satisfactorily conpleted, the records conpleted, and

refl ect no unapproved design changes.

(iv) The aircraft has been flight tested, if
required. If it has not been flight tested, the FAA may issue a
special airworthiness certificate as provided for in FAR
Sections 21.35 and 21.191(b). The flight test nust be recorded
in the aircraft records in accordance with FAR
Section 91.417(a) (2) (1) as time in service as defined in FAR
Part 1. Aircraft assenbled by a person other than the
manuf acturer (e.g., a dealer or distributor) nust have been
assenbl ed and, when applicable, flight tested in accordance wth
the manufacturer's FAA-approved procedures.

(v) Large airplanes, turbojet, or
turbopropeller multiengined airplanes must conply with the
i nspection program requirements of Subpart C of FAR Part 91 or
other FAR referenced therein. A supplenmental structural
i nspection program is also required for certain large transport
category airplanes. Reference AC 91-56, Supplenental Structural
I nspection Program for Large Transport Category Airplanes.
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(6) Inspection of the aircraft. Aircraft submitted by
the applicant for inspection will be inspected for the follow ng:

(i) The nationality and registration marks and
identification plate should be displayed and marked in
accordance with FAR Part 45. The information presented should
agree with the application for airworthiness certification.

(it) Al equipment, both required and optional,
should be properly installed and listed in the aircraft equipnent
list.

(iti) Instruments and placards should be located in
the appropriate places, installed, and properly nmarked in the
English |anguage.

(iv) Al applicable AD's nmust have been conplied
with and appropriately recorded.

(v) The aircraft should conform to its approved
U S. type certificate and should be in a condition for safe

operation.

(vi) Al aircraft systens should have been
satisfactorily checked for proper operation. The operation of
the engine(s) and propeller(s) should be checked in accordance
with the aircraft mnufacturer's instructions.
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CHAPTER 3. APPLYING FOR AN EXEMPTI ON.

6. ADM NI STRATOR'S EXEMPTI ON AUTHORI TY.

a. In General. The FAA Administrator has the authority to
grant exenptions, provided certain requirements are nmet, to units
of governnent for operations that do not have public aircraft
status. The Independent Safety Board Act Anmendments of 1994,

Pub. L. 103-411, provide, In pertinent part:

(1) AUTHORITY TO GRANT STATUTORY EXEMPTI ONS.

(i) |IN GENERAL. The Admnistrator of the Federal
Aviation Admnistration may grant an exenption to any unit of
Federal, State, or local government from any requirenent of
part A of subtitle VII of title 49, United States Code, that
woul d otherwise be applicable to current or future aircraft of
such unit of government as a result of the amendnent made by

subsection (a) of this section (the revised "public aircraft"”
definition).

Note:  The above provision authorizes exenptions from the United
States Code--specifically, the Federal Aviation Act of 1958, as
amended and recodified--rather than from the regulations. The
above provision authorizes such exenptions only for operations
whose status has changed as a result of the revised definition of
public aircraft. This authorization does not apply to operations
conducted for commercial purposes, N as nuch as they were
considered civil aircraft operations under both the original and
revised definitions.

b. Statutory Requirements. The statute provides as
foll ows:

(1) The Admnistrator may grant an exenption [to a
unit of governnment] . . . only if--

(i) the Administrator finds that granting the

exenption is necessary to prevent an undue econonmic burden on the
unit of government and

(it) the Admnistrator certifies that the aviation
safety program of the unit of government is effective and
appropriate to ensure safe operations of the type of aircraft
operated by the unit of governnent.

| ndependent Safety Board Act Anendnents of 1994, Section (b)(2),
Pub. L. 103-411 (enphasis added).
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c. Del egation of Authority. In the interest of
admnistrative efficiency, the Admnistrator's authority to grant
exenptions to units of government has been delegated to the
Director, Flight Standards Service, and the Director, Aircraft

Certification Service. FAR Section 11.25(b)(6).

7. KEY STATUTORY TERMS.

a. "The Admnistrator Finds . . . and . . . Certifies." Thi s
| anguage indicates that the Admnistrator, or his or her
del egate, is to make an independent determnation as to whether
the statutory requirements for granting an exenption have been
met. This is in contrast to an earlier portion of the statute in
which the unit of government rather than the Adm nistrator makes
the required certifications (that the operation was necessary to
respond to a significant and immnent threat, and that no private
operator was reasonably available to nmeet the threat).

b. "Undue Economic Burden." One finding that the
Adm nistrator or his or her delegate nust make before granting an
exenption is that the exenption is necessary to prevent an undue
econom ¢ burden on the unit of government. "Undue economic
burden" neans that it would cost substantially mre to conply
with FAA regulations than with "an aviation safety program that
is effective and appropriate to ensure safe operations of the
type of aircraft operated by the unit of governnent" under the
statute's exenption provision. To show "substantial additional
.costs,” a petitioner for exenption should submt information that
wll allow the FAA to conpare the cost of operating in conpliance
wth Part A of Subtitle VII of Title 49 of the United States Code
wth conmparable costs if an exenption were granted.

c. "Aviation Safety Program" The Adnministrator or the
Administrator's delegate may not grant an exenption to a unit of
government without certifying that the aviation safety program of
the unit of government is "effective and appropriate to ensure
safe operations of the type of aircraft operated by the unit of
government." As a result, in the petition for an exenption, the
petitioner nust show to the Admnistrator's satisfaction that the
petitioner's aviation safety program is effective and appropriate
to ensure safe operations of the type of aircraft operated by the

petitioner. Exanple: A unit of government applies for an
exenption on an aircraft whose wngs were nodified to carry
external pods for various surveillance activities. Inits

proposed aviation safety program the unit of government would
need to identify how the continued airworthiness of the
nodification wll be acconplished. At nininum the following may
be required: a special structural inspection at the wing attach
points, additional training for pilots operating the aircraft
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during pod installations, and flight manual changes to reflect
any new operating linmitations that may be necessary due to the
modi fi cations.

d. Aircraft with No Previous FAA Type Certification. It
may be difficult for units of government to show that, for
aircraft having no previous FAA type certification, e.g.,
military surplus aircraft, they have “an aviation safety program
that is effective and appropriate to ensure safe operations of

the type of aircraft operated by the unit of government." In
order to make the "effective and appropriate aviation safety

program' finding, the FAA nust be assured that the safety of‘the
aircraft in question is conparable to that provided by the FAR
Aircraft that have no history of civil certification often
present significant "unknowns ” When it comes to such critical
safety matters as life-limted parts and aircraft design. Thus,
such aircraft often do not have the basis on which to build an
aviation safety program that is effective and appropriate to
ensure safe operations. A unit of governnent developing a

proposal for an aviation safety program may find the infornation
bel ow hel pful:

(1) Cenerally. Subpart E of FAR Part 91 prescribes
the rules governing the maintenance, Preventative nailntenance,
and alterations of U S. -registered aircraft civil aircraft
operating within and outside the United States. FAR
Section 91.403 states that the owner or operator of an aircraft
is primarily responsible for maintaining that aircraft in an
airworthy condition, including conpliance with FAR Part 39. FAR

Part 39 describes the requirenents for conpliance to AD s issued
by the FAA

(2) Inspection Programs. Operators of large aircraft,
turbojet rmultiengine airplanes, Or turbopropeller powered
nul tiengine airplanes, should select and use one of the four

i nspection program options outlined in FAR Sections 91.409(e) and
(£).

(i) For one of the four inspection program
options, that identified in FAR Section 91.409(f)(4?], t he
inspection program submtted should be compared with the
manuf acturer's reconmended program  \Were there is no o
manuf acturer's program @ time-tested program should be utilized.
The program devel oped nust provide a |level of safety equivalent
to or greater than that provided by the other inspection options
identified in FAR Section 91.409(f).

(ii)  For the other three inspection options
outlined in FAR Sections 91.409(e) and (f), the basis for the
devel opnent of the inspection program or the instructions for
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continued airworthiness, including the detail of the parts and
areas of the airplane to be inspected, s the manufacturer's

recomendations.  In the case of surplus mlitary aircraft, the
manuf acturers provide this basic information to the specific
mlitary service that has contracted for the airplane. The

mlitary service then develops a reliability-centered maintenance
program to neet its needs and environnent which are often
conparable to the continuous airworthiness maintenance prograns
devel oped by air carriers.

(iiti) I'n many cases, manufacturers may be unwilling
or unable to provide instructions for continued airworthiness for
operation of the airplane in other than a mlitary environment.
Therefore, in keeping with existing policy as provided by the
FAA, the only reasonable basis that for detailing the inspection
criteria for the aircraft to be inspected, as required by FAR
Section 91.409(qg) (1), is the scope and detail developed by the
applicable mlitary service.

(iv) In addition to the "field" |level inspection
requirements set forth in the mlitary maintenance program the
"depot" level inspection requirements should also be included in
any inspection program approved under FAR Section 91.409(f)(4).
The mlitary "field" level maintenance is roughly equivalent to
the civil termnology that air carriers use to describe ‘A B or
Cc” checks. The mlitary "depot" Ilevel nmintenance is conparable
to the "heavy C or D” checks used by air carriers. Sone air
carriers may use a nunerical description verses the alphabetical
identifier for inspection checks.

(v) The inspection frequency and program
structure established by the mlitary may not be appropriate for

use in a civilian environnent. - Therefore, | nspection frequency
and program structure may require adjustnent to neet the
government operator's requirenent. However, facts and sound

judgment nust form the basis for any inspection frequency
adj ust ment beyond that which has been established for use by the

mlitary.

(vi) An alternate means of conpliance for
i ndividual specific inspection requirements, in lieu of that
which is called for in the mlitary "field" or "depot" |evel
programs, may be approved follow ng evaluation of the applicant's
i nspection process Instructions.

(vii) Revisions to an operator's existing approved
i nspection program can be requested by the Administrator in
accordance with FAR Section 91.415.
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(3) Persons Conducting Inspections and Mintenance.
The program proposed by the petitioner should include procedures
to insure that inspections and naintenance tasks are performed by
persons authorized by FAR Sections 43.5 and 43.7.

(4) Modifications and Repairs. The program nust
identify all wmajor nodifications and repairs acconplished since
the aircraft was put into service. Additionally, all further
modi fications and major repairs will need to be approved in the
same format as required for civil aircraft under the regulations.

8. PETI TI ON FOR EXEMPTI ON.

a. Procedure. FAR Section 11.25--contains the procedures
to be followed by a unit of governnent seeking any kind of
exenpti on. The petition for exenption should be submitted in

duplicate to the Rules Docket (AGC-10), Federal Aviation

Adm ni stration, 800 I ndependence Avenue, SW, Washington, DC
20591.  Under FAR Part 11, petitions for exenption are published
in the Federal Register for notice and comrent period.

b. Cont ent s. The petition for statutory exenption nust
set forth the text or substance of the statute from which the
exenption is sought. (As noted above, Congress authorized
exenptions from the statute--the Federal Aviation Act of 1958, as
amended and recodified--rather than from the regulations). The
petition for exenption nust contain any information, views, or
analysis available to the petitioner to show that the statutory
requirements for granting an exenption have been net--i.e.:

(1) that the exenption is necessary to prevent an
undue economc burden on the unit of government; and

(2) that the aviation safety program of the unit of
government is effective and appropriate to ensure safe operations
of the type of aircraft operated by the unit of governnent.
Individuals drafting a petition for exenption on behalf of a unit
of government should famliarize themselves with FAR Part 11,
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